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Statement of the Case

This case concerns a proposal for assessment of civil
penalty filed by the petitioner against the respondent on
July 6, 1981, pursuant to Section 110 (a) of the Federal Mine
Safety and Health Act of 1977, 30 U.S.C. 820(a), seeking a
civil penalty assessment for an alleged violation of mandatory
safety standard 30 CFR 77.1605(k), as detailed in a Section 104(a)
citation no. 981185, served on the respondent by MSHA Inspector
Alex R. Sarke, Jr., on January 23, 1981.

The cited standard states that "[b]erms or guards shall
be provided on the outer bank of elevated roadways.".  The
inspector cited the alleged violation after concluding that
the respondent had failed to provide appropriate berms or
guards at three locations along an elevated roadway leading
to the mine.  At one location, the inspector observed an
existing guardrail which had been dislodged for a distance
of 29 feet.  At a second location, he observed a berm 6 to
8 inches high for a distance of 22 feet in length, and at
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